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is guided to the goal. The word daff applies to all these three
meanings. Thus the daltf of the creator of the universe is the
creator Himself (sdni'), for He Himself is the one (nasb) who has
set up the universe as a sign or indication of His existence; the
learned (‘dlim) is also a dallf of the creator, for he tells (dhakir)
the seekers of the guidance that the universe is the sign of the
existence of its creator; and the universe (‘dfam) is also a dafif of
its creator, because through it one is guided to its creator (ma

bihi’e-inshad).®
DEFINITION OF DALTL
Dalif has been defined by al-Sarakhsi as follows:

In the Shasi‘ah it is the name of an articulated or a logical
proof, by which something hidden is revealed. Its synonyms
that we mentioned before [hujjah, bayyinah, and others]
sometimes obligate and sometimes reveal, while daflif speci-
fically means a proof which unfolds or reveals [and not that
which obligates].®

1t may be noted here that in some cases the proof |da@f) is
devoid of articulation and logic, still it is called a proof (dafif).
In such cases the word daf¥ is used figuratively (majdzan) since it
reveals hidden things.!® For example, smoke is a proof (dalif] of
fire and a building is a proof (dal#) of its builder.

Another definition of da@#f reads:

Daftl is that by which it is possible, through sound reflec-
tion, to arrive at the desired predicative object [command of
the Shart*ah].r?

The Qur'anic verse '"And be constant in prayers" (2:43) is
considered to be a dalif (proof), because through reflection upon
it, the jurist arrives at the obligatory character of prayer, which
is a command of the Shaxl'ah. Reflection should be in accordance
with the recognised principles of reasoning and its conditions. The
phrase ''the desired predicative object" in the definition means the
command of the Shari‘ah. After reflecting upon the Qur'anic verse
cited above, a jurist comes to the conclusion that the prayer is
obligatory.

Arriving at the command of the Shaa®'ah may be by way of
categorical proof or by way of conjecture and probability. The
word dalil applies to both of them. The texts of the Qur'an and
mutawdtin traditions (i.e. traditions transmitted by a large number
of people without any break) and Ijmd‘ (consensus of opinion) are
proofs ladifah) which entail certainty. On the other hand, solitary
traditions |akhbar al-ahdd), and analogy lqiyds) are proofs which
entail probability. Some jurists apply the word dalif to categorical

Islamic Studies, 29:2 (1990) 111

proofs and amarah (sign) to probable proofs. Thus solitary tradi-
tions and analogy are amdtdt af-ahkdm (signs of commands) and not
adillat al-ahkdm (proofs of commands).}? Al-Sarakhsi calls the
categorical proof mifb €’¢-‘ilm qat‘an (that which entails certain
knowledge), and probable proofs mujawwiz ghayn mijib €e-*ifm (that
which permits and not entails certain knowledge). He observes that
he named it mujawwiz considering the fact that an act becomes
obligatory because of it though it does not entail certain
knowledge.*?

NUMBER AND HIERARCHY OF SOURCES

The classical therorists mention four sources of #igh: the
Qur'an, the Sunnah, the Ijma‘ (consensus) and the Qiyas (analogy).
The following statements of al-Shafi‘l indicate the number of the
sources and their hierarchy. His legal doctrines have influenced
the classical legal theory to a great extent.

The basis of legal knowledge is the Qur'an, the Sunnah, the
consensus, the-practice and sayings of the Companions, and
the analogy based on them.... The jurist must interpret
the ambiguous passages of the Qur'an according to the
Sunnah of the Prophet (peace be on him), and if he finds
nothing in Sunnah, [He should interpret them] according to
the consensus of the Muslims, and in the case of lack of
consensus, according to the analogy.!*

The basis of legal knowledge is the information contained in
the Qur'an, the Sunnah, the consensus, and the analogy . ...
Analogy is sought through arguments which are in conformity
with the information already contained in the Qur'an or the
Sunnah, for they are the true knowledge the seeking of
which is peremptory.1$

The quaternion—the Qur’an, the Sumnah, consensus and
analogy—constitutes the cornerstone of al-Shafi‘is legal theory.
Moreover, the hierarchy of the sources in the classical legal
theory is the same as we find in al-Shafi‘. He considers the Qur'an
and the Sunnah the basic legal sources and holds the rest to be
subsidiary to them.

The Qur'an and the Sunnah are the two sources which God
has ordained, no one opposes them. They are two entities.!®

No statement is binding in any circumstance except on the
bais of Alldh’s Book or the Sumnah of His Prophet; every-
thing else is subsidiary to them.?

The classical jurists followed al-Shafi'f and we find such
statements in the classical works of usif al-§igh that confirm his
opinion. Illustrative of this is the following statement of al-
Sarakhsi:
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Let it be known that the sources or principles in respect of
the proofs of the Shari‘ah are three: the Qur’an, the Sunnah
and the consensus. The fourth source or principle is the
analogy. 1t is the idea or raison d'etre derived from these
three sources.!®

Al-Sarakhsi and other classical jurists group the Qur'an, the
Sunnah and the consensus together because of certainty of know-
ledge, as opposed to analogy which entails conjectural and
probable knowledge. Al-Shafi‘f also places three sources together
calling them 'binding information’, (khabar €izim or yalzam). He
describes the analogy separately on account of uncertainty of its
knowledge.*®

These sources are called adifah (sing. dafil) because they
lead to the divine primordial speech which is sustained in the
innerself (kaldm nafst azatf). They are also called usil (roots,
bases), for the commands of the Shari*ah are based on them. These
sources are logically interlinked. They have been divided into two
major categories, revelatory and non-revelatory. The revelatory,
again, is of two kinds, that which is recited (matfi) and that which
is not recited (ghayr matli). The revelatory source that is recited
is the Qur’an, and that which is not recited is the Sunnah. The
non-revelatory sources, too, fall into two categories, namely the
opinion on which the entire Muslim community or all the Muslim
jurists are agreed, technically kinown as {fma@* (consensus), whereas,
the opinion based on analogy and not corroborated by the
consensus, is qiyds (analogy). If anything is not covered by any of
these sources—not even by analogy— it is covered by Aistidldl
(reasoning). For this reason some jurists have said that the sources
of figh are five:

The sources of the Shar?*ah are the Qur'an, the Sunnah,
consensus, analogy, and reasoning [(ist{dfdf). They all return
to the primordial divine speech subsisted in the innerself.2*

1t may be noted that giyds is generally mentioned mmvm.nma.md\
as a source derived from the three sources. Hence some jurists
have said that the sources of fi{gh are three.

You must know that the sources of the Shart'ah are three:
the Qur’an, the Sunnah and the consensus. The fourth source
is analogy based on the idea derived from these sources.*!

‘Abd al-Malik al-Juwayni does not even mention gi{y&s among
the sources. He remarks:

The sources of figh are those that are authoritatively learnt
from the Prophet (i.e. oral tradition). They are divisible into
the text of the Qur'an, text of the Sunnah continuously
transmitted by a large number of people and the consensus;
the authority for all these sources is the word of God.*?
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Al-Sarakhsi observes what the sources of figh are primarily
based on what is heard from the Prophet. The Qur'an was revealed
to him and he made the people listen to it by reciting it to them.
The traditions uninterruptedly transmitted from him by a large
number of people (mutawdtit) enjoy the status of something directly
heared from him, in respect of certain knowledge. Likewise the
consensus of the Muslim community also is a source or proof
thufjah) that entails certain knowledge. According to a tradition,
the Prophet said that his community will not agree on an error.
Therefore, hearing from him entails certain knowledge by virtue of
his infallibility and being profected from telling lies or making a
false statement.2?

The bases or sources (usif), according to the classical
jurists—as we know well—are, of course, four: the Qur’an, the
Sunnah, 4md‘, and qiyds (based on or derived from these sources).
But the proofs of the Shari‘ah (hujaj shan‘iyyah) are divided into
two major categories of certainty and probability. The proofs that
are categorical entail obligation, and those which are probable,
entail permissibility or legitimacy. Al-Khabbazi, a Hanafi jurist,
remarks that the proofs that entail obligation [mdjbah) are four:
the Qur’an; that which is heard from the mouth of the Prophet;
tradition transmitted through mutawdtin reports; and consensus of
the Muslims. The proofs that entail legitimacy or permission
{mufawwizah) are also four: the limited application of a general
expression or command (‘dmm makhsdsl; the interpretation of a
Qur’anic verse (dyah mu’awwalah);  solitary  tradition (khabax
al-wdhid); and analogy (qiyds). The former is based on what is
directly heard from the Prophet and the latter on conjecture or
derivation, 2*

The Muslim jurists have drawn a distinction between asl
(source or basis), and hujjah (proof), although, sometimes, they
refer to the sources (usil) as adillah shar‘iyyah (proofs of the
Shart*ah). In logic, dalif, hujjah and other synonymous terms have
their different nuances, but in jurisprudence (usll al-figh) they
have been loosely used for denoting identical meanings. The four
proofs ladiffah) are called usif; for asf means that on which
another thing rests. A thing which is called madfal, (designatum)
rests on that which designates or signifies (da#). The Hanaffs
regard q{yds as a root or an original source of law in one respect
laglan min wajhin), for a rule of law is apparently established
through it while in another respect they consider it a point of
detail or a secondary source of law (far‘an min wajhin akhar), for
the authority of qiyds itself is established through the Qur'an and
the Sunnah.zs

Ahmad ibn Hanbal is reported to have .said, that the guide
(dalt) is God, the guidance or direction (daf) is the Qur'an, the
expounder (mubayyin) is the Prophet, and the seekers of guidance
{mustadill) are the scholars. He calls these postulates the "bases of
Islam" (qawd‘id af-1stam).2¢
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These four sources are logically inter-related. The Qur’an is
the principal (asl) source. The Sunnah is also connected with it, as
it provides information about divine command, {jma* is based on
them while gd{yds is derived from them.27

CLASSIFICATION OF THE SOURCES

The classical jurists have categorized the sources into those
that are unanimously agreed upon and those which are &mmcﬂma"
traditional lnaqliyyah) and rational (‘aqliyyah); certain (qat‘iyyah)
and probable (zanniyyah); those which indicate the rules of law by
their language (mantiq af-nass) and those which indicate them by
their logic and rationality (ma‘qdf al-nass). The sources, according
to this classification are the following:

- 1. The Qur’an;

2. The Sunnah; )

3. The consensus _o~. opinion {{ma‘);

4. Analogy lgqias);

5. Juristic preference listihsan);

6. Public interest {maslahah munrsalah))

7. Accompanying circumstances ({tishab);

8. Custom {‘unf);

9. Pre-Islamic divine laws {shar* man qabland);
10. The opinion of a Companion of the Prophet (qawt al-

Sahabi);
11. Means (dhara’i);

12. Reasoning in general [istidf2€) by methods other than
the recognised sources.

Agreed Upon and Disputed Sources

The Muslim scholars and the Muslim community as a whole are
agreed that the Qur'an and the Sunnah are the sources of fiqh
and the majority of the Muslims (jumhdr al-Muslimin) accept the
Qur'an, the Sunnah, {fmd‘, and qiyds as the sources of {igh. Al-
Nazzam, the famous Mu‘tazilah thinker and some Khawarij have
rejected 4jma* as a source of law; the Shi*ah and the Zahiris have
rejected giyds. There are also some disagreements among Em
majority (jumhiz) regarding these sources. Some scholars recognise
juristic preference [istéadn), custom (‘urfl, pre-lIslamic divine laws
(shar* man gabland) and similar others as sources of ¢igh, while
others reject them.

Traditional and Rational Sources

The sources of figh refer either to tradition (nagf) or to
reason |‘aql], that is, considered opinion (1a’y} and reflection
{nazar). The former are the Qur'an and the Sunnah, and to these
are added consensus of opinion ({jma‘), pre-Islamic divine laws
(shar* man gabland), the opinion of a Companion (qawf or madhhab
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al-Sahabi) and custom (‘urf). These sources are called traditional
{naqliyyah), because they refer to obedience to the command
of the lawgiver in the form of textual law. The reason or personal
opinion and reason and reflection are not involved in respect of
the authority of these sources. But the use of reason and
reflection is inevitable in the case of deduction based on these
traditional sources. The latter is analogy |giyds), to which are
added the principles of juristic preference (istihsdn), public
interest (maplahah), accompanying circumstances, (istishdb), means
{dhara'é*) and reasoning in general (istidfal). These sources refer
to reason, individual opinion and reflection and not to the textual
command. Of course, they do refer to the traditional sources when
a rule of law is derived from them by using these rational sources.
These sources, as the roots of proofs (usll al-adilah), have been
divided into various categories but, in fact, they are interdepen-
dent. Al-Shatibl remarks:

This division is made with reference to the principles of
proofs (uil al-adiflah); otherwise each of these two kinds
stands in need of the other. Reasoning based on the
traditional authorities does require reflection as [is the case
of] personal opinion which has no validity unless it is
supported by traditional authority.2®

The sources of f{igh are, in fact, confined to the first kind,
i.e. traditional authorities (naqliyyah), for the rational sources also
owe their authority to the traditional sources, and not to reason
or reflection. The authority of analogy, and the legitimacy of
public interest are established on the basis of the Qur'an and the
Sunnah. These traditional authorities are the bases and main
sources of the Sharf'ah for giving the law, but reason is not the
lawgiver (4hdni*). The second kind is merged into the first kind.
Thus the traditional sources are the bases of the legal commands in
a twofold manner; first, they signify the positive law or questions
of detail lahkdm juz'iyyah far‘iyyahl, such as commands regarding
ritual purity, prayer, zakdh, hajj, contract of sale, prescribed
punishments and others; and secondly, they signify the principles
and general rules |qawd‘'id) by which the questions of detail are
proved and established. It may be noted that the principles, like
4mad*, qyds, and other secondary sources, derive their authority as
legal sources from the Qur'an and the Sunnah.®® Furthermore,
even the Sunnah derives its authority from the Qur’an, as the
following Qur'anic verses signify:

O you who believe, obey Allah and obey the Messenger and
those in authority among you,(4:59)

And whatever the Messenger gives you, take; and whatever
he forbids, give over,(59:7)

So let those who go against his (the Prophet’s) command
beware, lest a trial befall them, or there befall them a
painful chastisement (24:63)



116 Islamic Studies, 29:2 (1990)

The repetition of the expression ''Obey Allah and the
Apostle" in the Qur'an indicates obedience to the Prophet in
general. Moreover, the Sunnah explains the Qur'@nic pronounce-
ments. This is corroborated by the following Qur’anic verses:

And We have sent down to thee the Reminder (i.e. the
Qur'an) that thou mayest explain clearly to men what was
sent down to them; and so haply they will reflect.(16:44).

O Messenger, deliver that which has been sent down to thee
from thy Lord.(5:67)

The delevering of the divine revelation implies the con-
veying of the Qur’@nic verses as well as the explanation of their
meaning, as the Prophet himself had done through his Sunnah.
This shows that the Sunnah is the explanation of the Qur'anic
verses and it has received its authority as a source of figh from
the Qur'an. Therefore, the Qur’an is the principal source, the goal
of all the reflection of the thinkers and the intellectual activity

of the jurists. Th P
na.:\.ﬁc.u: s us the Qur'an is the source of the sources (ase

Certain (qaf:1) and Probable (zann?) Proofs based on the Sources

The classical jurists have divided the proofs |adiah) into
certain (gaf'i) and probable (zanni). The certainty and probability
refer either to chain of transmitters (4anad} or to indication
{datalah) of meaning. The certainty of a transmission (qat'? al-
sanad) is established when something is transmitted by a large
number of people to such a large number of people that their
agreement on a falsehood is, generally, impossible. The Qur'an
provides the best illustration. It has been transmitted to us
through such a large number of memorising and writing in a tawdtur
(uninterrupted transmission), that it entails cerntainty. To this may
be added the Sunnah and {jma‘ that are transmitted through
tawatur (continuous chain). The * probable proof in respect of
transmission {(zannl af-sanad) is furnished when something  is
transmitted or narrated by a single person or by a group of
persons whose agreement on falsehood is usually possible. The
examples of this kind are isolated traditions (akhbdr ahad) and
4fma‘ which is not transmitted through tawdtur.

The certain proof in respect of indication (qat‘l al-datatah)
is that which indicates a definitive and certain rule of law
allowing no other interpretation of the words, as the following
Qur’anic verse: "And for you a half of what your wives leave, if
they have no children" (4:12). The word nisf (a half) in this verse
is a definitive and certain rule. It allows no other interpretation.

The probable proof in respect of indication (zanni
al-dalilah) is one which indicates more than one meaning and is
open to various interpretations. The following Qur’anic verse
illustrates this kind of proof, ""And the divorced women shall keep
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themselves in waiting for three monthly periods" (2:228). The word
quad’ (monthly periods) denotes both meanings, menstruation and
period of purity. In this sense the texts of the Qur'an and the
Sunnah are sometimes definitive and certain and sometimes provide
only a probable and inexact indication of meaning. As for the
consensus |{fmd‘), its indication of a rule of law is always certain.
The rest of the sources, such as analogy, public interest and
juristic preference, in most of the cases, entail probability rather
than certainty. Only in rare cases do they indicate certainty.

It is evident from the foregoing that there are four kinds
of proofs regarding certainty and probability, and transmission and
indication, as detailed below:

1. Proofs certain in respect of transmission and
indication |qat'% al-sanad wa qat'% al-dalalah): They are the texts
of the Qur'an and mutdwdtin traditions and indicate a single and
exact meaning, allowing no other interpretation. The examples are
as follows:

And for them a fourth of what you have, if you have no
children. (4:12)

And whoever lies intentionally against me should make his
abode in hell-fire.3?

In these examples there exists certainty of transmission (sanad)
and indication (daldfah) about verse 4:12 for it is part of the
Qur'an, and the meaning or interpretation of the word al-tubu‘u (a
fourth) is also definite and certain. Similarly, there is certainty of
transmission (sanad} and indication (dafdfah) about the tradition
quoted above for it is mutawdtin and there is no dispute over its
meaning or interpretation.

2, Proofs probable in respect of transmission and indication
(zannt al-sanad wa zannt al-dafalah): This kind is illustrated by the
traditions transmitted by a single narrator or by a group of
persons whose number does not reach the number of tawdtur and
whose wording allows various interpretations. This is illustrated by
solitary traditions |akhbdr al-dahdd) that are open to various inter—
pretations. Thus, "He who does not recite 4lrat al-Fatihah (in
prayer) is not credited with observing the prayer'*? is a solitary
tradition; it may mean that prayer is not valid, or that prayer is
not perfect. Hence it entails probability.

3. Proofs certain in respect of transmission and probable in
respect of indication (qat'i al-sanad wa zannt al-dalilah): This
kind is illustrated by the texts of the Qur’an and mutawdiit tradi-
tions which are open to various interpretations. For example, the
verse '"And wipe your heads" (5:6) is certain in respect of trans-
mission, for it is part of the Qur'an, but the jurists disagree about
its meanings. It may mean wiping the complete head or part of it.
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In the same manner the tradition "The Qur’an has been revealed in
seven dialects. So recite of it in a way as it is easy for you''?*
is mutawdatin but its meaning is disputed. The words ‘'seven
dialects" Lave been interpreted in different ways.

4. Proofs probable in respect of transmission and certain in
respect of indication (zannt af-sanad wa qat'i al-dalalah): This
kind consists of those solitary traditions whose meanings are
defined and undisputed. The following tradition is the example: "The
Apsotle of Allah (peace be upon him) made a decision to give a
sixth of the inheritance to a grandfather who was among us'', 3*
Being solitary (khabax al-wahid), the tradition is probable in
respect of transmission, but the meaning of the word "the sixth" is
certain and definite.

As for the proofs which involve reflection, they are probable
in respect of indication, such as analogy, public interest, juristic
preference and accompanying circumstances. These proofs are not
taken from any tradition, but they refer to personal opinion and
thinking. The opinion of a Companion of the Prophet (gawt
al-Sahabi) belongs to the traditional sources, for one who argues
on its basis relies on the reliability of its transmission and not on
evidence produced by the Companion.

Al-Shatibl thinks that the principles of figh (usil al-figh) in
religion are certain and not probable. He argues that these
principles depend on the fundamentals and universals (Rulliyyat) of
the Shart'ah. Hence they are certain,®s By usif he means the
textual fundamentals (kulliyyat manpisah), such as the maxims
"there is no damage and no causing damage', "deeds are based on
intentions', "God has not put hardship in religion" and similar
others. Secondly, these usif apply to the sources of tigh \adittah),
such as the Qur'an and the Sunnah. Thirdly, these wsil also refer
to the general principles derived from the Qur'an and the Sunnah
which serve as proofs for derivation of rules of law from the legal
sources, known as usil al-figh. This third kind is disputed amongst
the jurists; sometimes it is certain and sometimes probable. But
al-Shatibi insists that it is certain. The former two kinds are
indisputably certain. In his opinion, the usil are not based on a
single text or on one definite evidence. They are based on several
texts and general proofs which entail certainty, and this is done
by way of indication.

Al-Shatibi’s argument is apparently correct, but considered
minutely, is debatable. Suppose the Qur'an is a certain proof or a
certain source of figh lhufjah qat'iyyah). 1t means that it is an
indisputable legal basis to which a reference is made and a legal
source on which the determination of the commands (thubat af-
ahkdm) absolutely depends. This is the general phenomenon regard-
ing the usif. But when they are applied to a particular case, the

Qur’an, sometimes, entails probability. The Qur’anic expressions have
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been divided by the theorists into zdhit (apparent of meaning)
which entail probability {zann) and nass (explicit of meaning) which
entail certainty (qat'). Similar is the case with the Sunnah. In a
general sense it is a basic source of law, hence it is nmﬁﬂj. But
in application to particular cases, it may be either certain or
probable, for some traditions are mutawdtin while oﬂr.m.n.m are
solitary (@had) which entail probability. Likewise, if 4gma: s
transmitted through solitary chain of narrators, :. entails
probability. A principle of law established through qiyds is mﬂov..
able. This shows that the legal sources, as such, are certain in
authority but sometimes their application and employment in
particular cases may be probable. Hence al-Shatibi himself, while
discussing the principles of preference, admits that some proofs of
fiqh are certain and some probable.?$

Independent and Dependent Sources (mustaqit wa ghayr mustaqiff):

Some of the sources of figh are independent (mustaq.te)
whereas others are dependent {ghayr mustaqife). By independence
we mean the sources which do not stand in need of any other
sources or things to establish a rule of law on their basis, By
dependence we mean those sources which stand in need of other
sources or things to establish a principle of law on their basis. The
independent sources are the Qur’an, the Sumnah, {jma‘, custom
{‘uif), and opinions of the Companions. The dependent source is
yds, for it needs a basis lasl) from the Qur’an, the Sunnah, or
4ma* to establish a rule. Further, it also needs the determination
of effective cause (‘4fah) of the original case (as?] which is a
complicated process. Hence it is a dependent source.®?

Instead of dividing the sources into independent and
dependent, some scholars have divided them with respect to their
indication by their words (bilafzih?) and by their rationality
(bima‘qatihi). The former is known as mantiq al-nass. It is unani-
mously agreed that the principal sources and basic proofs of
commands ladiffat al-ahkdm) all refer to the texts of the Qur’an
and the Sunnah (Nupls al-Kitab wa’€ Sunnah). These texts are indi-
cative of a command either by their language or by their reason,
€. by the sense gathered from their wording. For instance, the
words of the Qur'anic verse: "Surely, those who devour the property
of orphans unjustly, devour only fire into their bellies, And they
will in time burn in a blazing fire" (4:10) indicates the unlawful-
ness of unjustly eating up {ake) the property of orphans while its
rational content implies the unlawfulness of destroying (4itfaf) the
property of orphans by any means. What is gathered from the verse
is that the destruction of the property of orphans is forbidden;
this prohibition is conveyed by words as well as by its rational
content.

To turn to another example: a tradition of the Prophet says:

"A judge should not make a decision between the two [parties]
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while he is angry".*® This tradition prevents, by its wording, a
judge from making a decision in the state of anger, and by its
rational content from making a decision in a state when he is
mentally disturbed—he is hungry or thirsty, or there is severe cold
or heat, or there is a state of terror. A judge has been prohibited
from arriving at a decision when he is mentally disturbed, whether
this state of his mind has been caused by anger, or by some other
factor. Anger, in this verse, stands for other causes of mental
disturbance as well. All such instances show that a jurist should
understand the obvious literal meaning of a legal text as well as
the reason, expediency and public interest contained therein.
Commands are derived not only from the “language of a text, but
also from its 1atio fegis and that is analogical deduction. Analogy
(@yas) is reasoning on the basis of the natio legis of a particular
and single text (ma‘qdl nass wahid), while maplahah mursalah
(public interest not covered by any text or analogy) is reasoning
on the basis of 41atio fegis of various texts in general (ma‘qdl
juméatu nusis), which ensemble entail the genus of the general
good involved in a particular case.

Thus, the principal sources of Islamic legislation are the
texts of the Qur'an and the Sunnah. Besides these texts, there
are rules and principles of reasoning derived from these texts
(qawa‘id al-istidfal bi'e nusis). Ijma‘ also depends on the texts and
derives its authority from them. When the jurists declare a command
as being based on {jma* they, in fact, ascertain and get its proof
and authority confirmed from the Qur'an or the Sunnah. Hence it is
not necessary to refer to the evidence in support of {m@' in a
particular case. The reason is that 4ma* entails certainty while the
individual proof of a certain rule of law entails probability. It is
4ma‘ which has raised the degree of their indication from
probability to certainty. This shows that the principles of
reasoning and the legal sources are interlinked.3*

THE I1JTIHAD EXERCISED BY THE PROPHET AND HIS
COMPANIONS AS A SOURCE OF FIQH

It may be noted that the term masdar (source) has three
different meanings: Firstly, it means a creator (munshé’) and origi-
nator (md’fid). The masdar (source) of a thing means that from
which the thing is created or originated. The Muslim jurists assert
that in this sense the lawgiver or the source of commands of the
Shari‘ah is God Himself, for He has given all the laws to mankind.
In this sense the Prophet is not the source of commands of the
Shartah, for he has not given the laws of the Shart*ah of his own
accord. Those laws that he gave himself and which are not
mentioned in the Qur'an, are also based on latent revelation (wahy
khaft). The following Qur'anic verses show that the commands which
the Prophet had delivered or the decisions he had made were based
on inspiration from God.
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O Messenger, deliver that which has been revealed to thee
from thy Sustainer,(5:67)

Surely We have sent down to thee the Book with truth, so
that thou mayest judge between the people by that Allah has
shown thee.(4:105)

It is important to note that under a secular dispensation, the will
of the people as represented by the elected legislature is a source
of positive law; but 4t¢hdd, in Islamic jurisprudence, in all its
variety, is not a source of figh in this sense, for it does not
originate the law, it merely reveals and discovers it. In other

words, 4jtthdd is a means of revealing the law to a jurist who
approaches the command of the Shattah through it.

Secondly, masdar (source) also means a revealer (kashif) and
discloser (muzhit) of a thing. The Qur'an and the Sunnah reveal the
divine command and enable a jurist to realize it at the time of its
inquiry and research. In this sense they are the sources of $igh.
They are not the creators of the commands of the Shart ah. The
lawgiver (shdxi') is God alone. The Prophet also is called the
lawgiver because the Muslims have been commanded to obey him
unconditionally. Although he does not originate the law like God,
his explanation of the Qur'anic commands and the laws enunciated
by him on matters not mentioned in the Qur’an are also considered
part of the divine law.

As is already known, the {jtthdd is of three types, namely
exposition of a textual command when the case under consideration
is covered by a text of the Qur'&n or the Sunnah; seeking a rule
of law about a case which is not mentioned in the Qur’an through
analogical deduction or by some other similar method; and seeking
a rule of law about a case which is not covered by analogical
reasoning through general principles of Islamic law, known as
maslahah muwwsalah (public good). It is obvious that 4ftihad of these
three types or kinds cannot be named a source of figh because it
serves merely as an instrument of deriving the rules of law from
the Qur'dn and the Sunnah by a jurist. He refers to these two
sources to search for a divine command and employs {jthdd as a
means to find out the command. The secondary sources, such as
analogy, public good, and custom are called sources of gigh, only
figuratively. In fact, they are the methods of reasoning based on
the legal texts and the means to find out a legal rule. mw:mm
4ftijhad does not reveal a divine command in itself like the Qur'an
and the Sunnah, it is not a source of §igh.

Thirdly, masdar (source) also signifies a means or an instru-
ment by which one reaches or attains a thing. In this sense, 4tihad
was considered the source of 4{gh during the: time of the
Companions. It was not a source in the sense of creating or
revealing the law, but in the sense of pro iding an aid or
instrument to derive the rules of law from the Qur'an and the
Sunnnh.
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The 4ftihad exercised by the Prophet and by his Companions
after him was considered a source of ¢igh in the same sense. The
Prophet used to exercise {jtihad by explaining the meaning of the
verses of the Qur'an, by employing analogy in cases not covered
by the Qur'anic verses, and by deriving rules in the light of the
general principles in cases not covered by analogy. When this deri-
vative law of the Prophet was confirmed by divine revelation, it
became textual law (mansds ‘alayh) and part of the Sunnah. Those
who hold that the 4jtthad exercised by the Prophet was a source of
figh, interpret the source as a means of attaining the command of
the Shart'ah, while those who reject it as a source of fiqh,
interpret the source as a revealer like the direct divine revela-
tion. The same principle applies to the ijtihdd exercised by the
Companions. The rules based on their ijtihad became part of the
Sunnah when confirmed by the Prophet during his lifetime. But if
he rejected it, it had no legal value. After him, the rules based
on the {tthad of the Companions became source of figh and were
referred to by the jurists as a source next to the Sunnah of the
Prophet.**

The Hanaffs regard the opinions of the Companions (dthdr) as
part of the Sunnah. Defining the Sunnah, al-SarakhsT remarks:
"According to us (the Hanaffs), what is intended legally by it (the
term Sunnah) is that which has been introduced by Allah’s
Messenger (peace be on him) and the Companions after him.
According to al-Shafif 'The word Sunmnah in its absolute sense
covers only the Sunnah of Allah’s Messenger (peace be on him).''"'*1

Muhammad ibn al-Hasan al-Shaybani, a Hanafi jurist, also
considers the opinions and practice of the Companions a source of
figh. The following quotation indicates the early Hanaff viewpoint
about the legal sources:

Hishdm has reported Muhammad ibn al-Hasan as saying: Figh
applies to four (constituents): that which is contained in the
Qur'an and what corresponds to it; that which is given by
the Sunnah and what corresponds to it; that which has come
down from the Companions and what corresponds to it; and
that which the Muslims consider good and what corresponds
to it.*?

JUSTIFICATION OF THE SOURCES OF FIQH AND THEIR
SEQUENCE

The jurists have determined the sources of figh and their
sequence with reference to the Qur'an, the Sunnah, and practice of
the Companions. We produce below an evidence which supports the
existence of these sources and their sequence:

O you who believe, obey Alldh and obey the Messenger, and
those in authority among you. Then if you differ in anything,
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refer it to Allah and the Messenger, if you believe in Allih
and the Last Day: This is best and most suitable for final
determination. (4:59)

This Qur’anic verse is indicative of the four sources, and shows
that the Qur'an and the Sunnah are the principal authorities. In
case of dispute, obedience to God, the Prophet, and the persons in
authority implies that the Qur'an, Sunnah, and 4{fm@* are the sources
of law. Reference to Allah and His Prophet in case of dispute shall
be made through the process of analogical deduction.

When the Messenger of Allah (peace be on him) intended to
send Mutadh ibn Jabal to the Yemen, he asked: "How will you
adjudicate when the occasion of deciding a case arises?' He
replied: "1 shall judge in accordance with Alldh’s Book". He
asked. "(What will you do) if you do not find guidance in
Allah’s Book?'" He replied: "(I shall act) in accordance with
the Sunnah of the Messenger of Allah (peace be on him)".
He asked. "(What will you do) if you do not find guidance in
the Sunnah of the Messenger of Allah (peace be on him) and
in Allah’s Book?'" He replied. *'1 shall do my best to form (or
exercise) my opinion and spare no pains". The Messenger of
Allah (peace be on him) then patted him on the chest and
said "Praise be to Allzh who helped the messenger of the
Messenger of Allah (peace be on him) to find a thing which
pleases the Messenger of Allah'.*3

This tradition indicates that the Qur’an, the Sunnah and qdyds were
the sources of figh during the time of the Prophet. There is no
mention of {md‘ in this tradition, for in the presence of the
Prophet there was no question of the validity of 4md‘. It became a
source of law after his death.

Abu Bakr, the first caliph, while adjudicating upon a case,
first of all used to consult the Qur'an, If he failed to find any
guidance in it, he decided the case according to the Sunnah of the
Prophet if he had knowledge of anything relevant in it. If he did
not know any Sunnah, he would refer the matter to the Muslims and
ask them, "Such and such a case has been brought before me. Do
you have any knowledge if the prophet has left a decision in such
a case?' Sometimes the people who knew the Prophet’s decision
came to him and informed him of it. Thereupon Abl Bakr would
praise God for preserving in the memory of the Companion the
Prophet’s sayings and decision. If he could not get any information
on the Sunnah from the people, he gathered the chiefs of the
people and the best among them (1’8 al-nis wa khiydrahum) and
consulted them. If they agreed on a certain opinion, he would
decide the case accordingly.**

‘Umar ibn al-Khattab also advised the judge Shurayh in a
letter to decide the cases according to the Qur'an in the first

.
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instance. If he did not find any rule of law about the case under
consideration, he should refer to the Sunnah of the Prophet. If
he did not find any rule in both these sources, he should follow
the consensis of the people. If he failed to find anything in these
three sources, he might exercise his opinion in the matter if he
wished and go forward (fa tagaddam), or if he wished to go back-
ward, he might do so (fa ta’akhkhar). But ‘Umar expressed his
opinion that if he went backward that would be better for him.%s
Ibn Mas‘Gd and Ibn ‘Abbas are also reported to have followed the
same procedure.*®

The above-mentioned four sources and the order of their
hierarchy are justified by such reports. They are, no doubt, legal
sources as such and they have an order of gradation. But it does
not mean when reasoning is being exercised on their basis, they
will be treated as totally independent sources. It appears from
the writings of the jurists®” that while arguing on the basis of
these sources in deriving the rules of law, one should adhere to
the sequence of these sources, namely the Qur'an is the first
source, the Sunnah is the second source, the 4md‘ is the third
source, and the q{yds is the last source. A jurist cannot argue on
the basis of the Sunnah except if he does not find the rule in the
Qur'an. Similar is the case with other two sources. This procedure
is supported by the Qur'an and the Sunnah and practice of the
Companions, as we have shown above.

The above-mentioned is the traditional view about the order
of the precedence of the sources, but in practice this is not the
case. These sources are independent and hold separate positions of
their own as sources of law. But it does not mean that while
arguing from the Qur'n one cannot argue from the Sunnah as well
until the Qur'an is silent on the matter under consideration. The

arguing from the one the others cannot be ignored. One may argue
primarily from the Qur’an, but may have to resort to the Sunnah
and sometimes to the {jmd‘ and @Yas as well. The Sunnah is an
explanatory source, {jmd‘* a confirmatory source, and qiyas a
declaratory source. But all in the sequel return to the Qur'an
ultimately. Let us elucidate these points.

Firstly, a jurist cannot derive the rules of law from the
Qur'an until he understands its meaning and explanation in detail,
and for this purpose he will have to refer to the Sunnah as well,
simultaneously. He cannot argue from a general (‘dmm) or absolute
(mutlaq) word of the Qur'an unless he ascertains from the Sunnah
that it does not limit and qualify them respectively. For instance,
we find in the Qur'an a command to amputate the hand of a
thief,*® but this much knowledge is not sufficient to act upon this
Qur'anic injunction. A jurist will have to refer to the Sunnah
simultaneously for knowing the relevant details,
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Let us take another example. The Qur’an mentions a long list
of prohibited marriage relations and thereafter it says: "And lawful
for you are (all women) beyond all that" (4:24). But the following
tradition indicates that the combination of a woman with her
paternal or maternal aunt in marriage is forbidden. 'The Prophet
(peace be on him) has forbidden to marry a woman and her
paternal aunt and to combine a woman and her maternal aunt in
marriage".*® But this prohibited marriage relation is not mentioned
in the Qur'dn as the Qur'anic verse (4:24) is general and does not
limit.

Secondly, there is no disagreement among the jurists that
mutawatd Sunnah (a tradition transmitted by a large number of
people uninterruptedly) whose indication is definite and certain,
has precedence over a Qur'anic verse whose literal meaning is
open to varying interpretations (zahén al-kitab).The reason is that
this particular Sunnah is a certain proof dall qat'l) in two of its
aspects, viz. the aspect of transmission (sanad) and the aspect of
indication (dafalah). The Qur'anic verse, though obvious in its
meaning and definitively established (qat'iyy al-thubdt), may
be probable in its indication (zanni al-datalah], such as general
(*amm), absolute {mulaq), and homonym (mushtarak] words in the
Qur'an. In view of this, there is no sense in saying that one should
consult the Sunnah when one does not find a rule of law in the
Qur’an. Besides, determining the meaning of a particular Qur’anic
verse in the light of the Sunnah, does not amount to abandoning
the Qur'an and giving precedence to the Sunnah over the Qur’an;
especially when the Sunnah is mutawdtin and entails certainty while
the Qur'anic verse is probable and open to different meanings. In
fact, the Sunnah determines the meaning of the Qur'an. Therefore,
one may have to resort to the Sunnah side by side with the Qur'an.

Thirdly, we have shown earlier that the Sunnah takes
precedence over {fmd‘ in the hierarchy of the legal sources. It is
already established that a rule of law ‘based on {ma‘ is certain
lgat'?). But sometimes 4ma* contradicts a tradition transmitted by
a single person. Will a solitary tradition which entails probability
{zann) take precedence over {jmd‘ which entails certainty? Accord-
ing to all jurists, the answer is in the negative. The reason is that
a solitary tradition (khabar al-wahid) is indicative of a probable
command while 4fmd‘ is indicative of certain and definite rule of
law; the jurists have agreed upon a certain rule of law after
examining all the proofs of the rule and reviewing all the relevant
texts wis-d-vis the contradictory rule established by the apparent
meaning of a solitary tradition. A rule of law on which the
majority of jurists agree should obviously be followed in
preference to the rule based on a solitary tradition and derived
by a single jurist. In such a situation, {jmd‘ will take precedence
over a tradition, although the Sunnah comes first in the order of
the sources of §igh. Therefore, it is not plausible to hold the view
that the Sunnah has absolute precedence over the {jmd‘. However,
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if a solitary tradition indicates a rule of law about an
unprecedented event, the question of referring it to 4ma* and of a

close study of the opinions of the past jurists in such a case does
not arise.

Fourthly, some jurists, like the Hanafis and the Malikis, hold
that if a solitary tradition {khabar al-wahid) contradicts general
rules of gigh and analogy lqyas), the tradition is not followed. For
this reason the Hanaffs did not follow the tradition which required
the return of animal alongwith on 44‘ of dates if found defective
after purchase. The tradition says:

And do not tie up the udders of sheep and goats, for he
who buys them after this [act] has been done, has two
courses open to him after milking them: he may keep them if

he is pleased with them or may return them along with a A4
of dates if he does not like them,3®

This tradition contradicts the general rules of figh in a two-fold
manner. Firstly, a general rule {qiyas) requires that the purchaser
should not return the yield of the animal which he had received
while it remained in his possession, for he would be responsible for
its loss or destruction if it so happened. According to the general
rule, profit follows responsibility.** This rule requires that the
yield of the animal shall be owned by the purchaser and he will
benefit from it in lieu of the expenditure he incurred on it and
the responsibility |daman) for it. But this tradition demands that if
the purchaser finds a defect in the animal whose udders were tied
up to show the yield plentiful, he may returm it to the purchaser
along with one 44 of dates. Secondly, another rule requires that
the compensation should be paid by returning a similar thing (méthe)
in the case of similar objects (mith&) or by payment of its price
l¢tmah) in the case of dissimilar objects (g@m?). But this tradition
requires that one 44‘ of dates should be given in all cases. It is
neither a similar object (mith&) nor a price of a dissimilar object
{gtm?). Therefore it contradicts the general rules (qiyds).s2

s

contained in it, for it contradicts sound reason and general rules
{q@yas). The tradition: "If a dog drinks (something) in the vesse]
of any of you, he should wash it seven times'"$5% was narrated
by Malik himself in al-Muwafd’, but he does not act upon it.
He says that he does not know what this tradition really means.
He thinks that the dog is just like other beasts of prey. The vessel
should be washed only with water like other impurities are washed
and not seven times with dust, as another version of this tradition
says. This tradition is in conflict with the following Qur’anic verse:
"So eat of that which they (hunting animals) catch for you" (5:4).
According to this verse, eating of the flesh of the game hunted by
a hound is allowed. Hence Malik regards the saliva of a dog as
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i he game
ure. He contends that when the eating of the flesh of t
mcsﬂma by a dog is allowed, how can its saliva be abominable
(impure)?35*

large number of such examples can be nﬁma.. This m:os.m
that z”.m m:mm;omv. and general rules ?..mmmﬂ.ma by ZMEA. .mba hvc
Hanifah to the solitary traditions which entail probability cw
mmmmo:Fm on the basis of rationality that emerges mwoasscsmnm N
legal texts which ensemble entail certainty. Analogy wm thus a:ozg
source which is something extraneous to the Qur an msr M
Sunnah, nor is it something ma&ﬁozmﬁ to them. It is nmm er a
reasoning on the basis of the ratio of the texts of Em Qur msv.mh‘ﬂﬁ
the Sunnah in general (ma‘qal jumfat nusds) on a particular su HMM
which entail certainty. Such reasoning takes mnmnmam:nm o<m~... e
reasoning which is based on the £oa¢.~m .0m a mﬁm.ﬁm mem& text: i.e.
a solitary tradition which is probable in its signification.

Thus, the sources of §igh are interlinked. A source is ﬂmxm”
into consideration qua source alongwith m:ozwmn source in respec
of inference and reasoning. The sources a.:mﬁ@: put Fq:ﬁ?o: qﬂs
and coordinate with one another in conveying the H.Emm.Om :mi. e
sources of f{gh are not detached from one m:oﬂrm“ they are
viewed as a whole and not separately as shown above.
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